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A long way to

Affirmative action has always been a political hot potato. The
policy was designed to redress injustices and inequalities, but
it has instead become a battleground for a divisive ideological
war. Is it necessary or should it be canned?
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The trade union says the data is
also flawed because so many em-
ployers do not submit r :

For example, in 2005, muni-
cipali ncluding large metro-
politan councils like Tshwane and
Johannesburg), 13 provincial gov-
ernment departments and nine
national government departments
failed to submit reports. That
year, parliament and the director
of public prosecutions also failed
to submit reports.

Case study 1

Implementing the Employment
Equity Act is fraught with legal
complications. According to Juta’s
Annual Labour Law Update an
employment equity plan is an
essential but not compulsory clement
to meet employment equity targets.
A disconcerting feature of the legal
application of affirmative action is
that once targets are met for a
particular level, merit becomes the
only consideration when an appoint-
ment is made.

Perhaps, most tellingly, the Update
notes that “there is no right to af-
firmative action in our law”. This was
established in a 2004 case brought
by Lillian Dudley against the City of
Cape Town Metropolitan Council.
Dudley challenged the appointment
of Ivan Toms as head of the city’s
health department. The labour court
found against Dudley, arguing that
the Employment Equity Act merely
served as a guideline.

The case was heard at the con-
stitutional court in 2004 and re-
ferred to the labour appeals court,
where it is awaiting judgment. Dud-
ley is now CEO of Health Systems
Trust. Toms died of meningitis two
wecks ago, still serving in the con-
tested position. Thebe Mabanga
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Case study 2

In 2006, Leon Christiaans, an em-
ployee of Eskom, applied for a po-
sition but was overlooked in favour
of an African candidate. The matter
was taken to private arbitration, with
Christiaans, who had 18 years’ ex-
perience compared with the incum-
bent’s two, arguing that as a coloured
person he qualified as an employ-
ment equity candidate. The arbitra-
tor found in favour of Eskom, which
argued that demographics justified
the appointment because, even
among black candidates, a further
consideration of African candidates
had to be made.

Mike Goussard, an organiser at the
trade union, Solidarity, and Chris-
tiaans’s representative at the time,
told the FM: “People must be judged
on merit and looked at for the value
they can add to the business, in this
case 18 years,” The case is frequently
cited to illustrate that the Employ-
ment Equity Act applies degrees of
disadvantage. Christiaans is still em-
ployed by Eskom in a different, senior
managerial position. Thebe Mabanga




# FINANGCIAL MAIL
04 Apr 2008
Page: 36 #

Bill Lacey of the SA Chamber of Com-
| merce & Industry supports the principle
! of affirmative action, but argues for a
i “sunset clause” which could kick in after
| a generation.

“I'here have to be soma compensatory
. measures to redress the past, but then

implementation has causcd a lot of prob
lems,” says Lacey. "We must focus on the
education system to ensure that it is good
enongh to provide the required skills.”

This notion is echoed by both Mbeki

and Ndletyana, who belivve that by Lurn-
ing the focus to schools and training
colleges, there is more likely to be a
steady stream: of skilled and qualified
black people critering the workforce,
which in turn will ensure that the

. guotas and targets are met with the best
qualified candidates.

¢ There is a quiet optimism that there

¢ will be amore profound debate on one of

the most sensitive issues
of post-aparlhieid SA.
Many agree thal mnucl: of
government’s positiun on
affirmative aetion and
empowerment has been
driven by Fresident
"'habo Mbeki, who
Ndletyana describes as
being “Imprisoncd by
ideological dogma”.

In his successor as
ANC president, Jacob
Zumia, commenlalors see
a more “common sense”
approach, which signals
a level of openness to

Percentage distribution of professionals and middle
management emplceyees by race and gender

explore issues aven if he
doesn't agree with them.

Judging the success of affirmative ae-
tion policics mey in the cnd depend on
where you stand. Many people have been

empowered; many more have not. So-
cicty is not where it was, but it has a long
way to 2o.

Prakash Naidoo & Sibonele Radebe






